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INTRODUCTION

A ConstitutionalMoment

On April 16, 2016, during the inaugural session of the Communist Party's VII Congress, and less than a month after President Barack Obama's historic trip to Havana,' Presi2
dent Ratil Castro announced that a new constitutional reform was under way in Cuba.
Admittedly, President Castro's statement raised more questions than answers. Does "constitutional reform," in post-Fidel Cuba, mean replacing in toto the 1976 Constitution? Does it
3
mean abrogating Article 3 of the constitutional text, which constitutionalizes the irrevocability of the 1959 Revolution? Will this new episode of constitutional tinkering necessarily lead
to the undoing of the island's communist superstructure? Will Cuba preserve the Communist
4
Party's constitutional ascendancy under any new institutional design? Will the constitutional
rearrangement lead to structural changes in Cuba's internal governance? Will Cuba's constitutional moment, for instance, address the significant systemic infirmities afflicting the Cuban
institutional landscape such as the problematic asymmetry of power subordinating the Na5
tional Assembly of People's Power to the Council of State, or the emaciation of the domes6 or even the utter absence of an effective
tic judiciary at the hands of the legislative organ,

Dan Roberts, Obarna lands in Cuba as first U.S. president to visit in nearly a century, Tim GUARDIAN (Mar. 21,
1.
2016, 3:10 PM), https://www.theguardian.com/world/2016/mar/20/barack-obama-cuba-visit-us-politics-shift-public-opinion-diplomacy. Note that President Obama was the first U.S. president to visit Havana since Calvin Coolidge's 1928 trip.
Cuba: Radl Castro anuncia reforma constitucional, Diarrciisi Wiiu.ii (Apr. 16, 2016), http://www.dw.com/es/
2.
cuba-ra%C3%BAI-castro-anuncia-reforma-constitucional/a-19193443.
Ri~unmiou OF CUBA, Feb. 15, 1976, arts. 3, 137. Article 3(3) of the Cuban Constitution
Tini CONs'r. oF ir
3.
must be read in tandem with its Article 137, both of which were incorporated into the Cuban constitutional text by the
National Assembly of the People's Power on June 26, 2002. Article 3: "Socialism and the social revolutionary political
system instituted in this Constitution, proven by years of heroic resistance against all kinds of aggression and the economic war engaged by the government of the mightiest imperialistic power that has ever existed, and having demonstrated its ability to transform the country and create an entirely new and just society, shall be irrevocable, and Cuba
shall never return to capitalism." Article 137: "This Constitution can only be modified by the National Assembly of
People's Power, by means of resolutions adopted by roll-call vote by a majority of no less than two-thirds of the total
number of members; except [where the modification] regards the political, social and economic system, whose irrevocable character is established in Article 3 of Chapter I, and the prohibition against negotiations under aggression, threats
or coercion by a foreign power as established in Article 11."
Id. art. 5. "The Communist Party of Cuba, a follower of Martf's ideas and of Marxism-Leninism, and the
4.
organized vanguard of the Cuban nation, is the highest leading force of society and of the state, which organizes and
guides the common effort toward the goals of the construction of socialism and the progress toward a communist
society."
See, e.g., Juan Fernandez Estrada, Why does Cuba need a Constitution?, 7, https://www.law.yale.edu/system/
5.
6
fernandez_cy...eng_20160324.pdf (last visited July 16, 2017).The Council of State enacts
files/area/center/kamelselal
three times as much legislation as the National Assembly of People's Power, which in over 40 years has never exercised
its judicial review authority and has only rarely rendered non-unanimous votes.
Tiim CONsr. onvnm RiA'iumu o1 CUBA, art. 75(c). Article 75(c) of the Cuban Constitution explicitly estab6.
lishes that the National Assembly of People's Power is invested with, inter alia, the power to decide on the constitutionality of laws, decree-laws, decrees and all other general provisions. ("Decidir acerca de la constitucionalidadde las leyes,
decretos-leyes, decretos y dernds disposiciones generales.")
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checks and balances system? From a procedural perspective, will the announced, yet unveiled, reform emerge from an open constitutional convention, ratified through a popular
referendum, or through the dictates of the Communist Party's Political Bureau?
These are but a few of the very complex questions that immediately arise after a close
perusal of the uncertainties surrounding the Cuban scenario. The time is, thus, ripe for
strictly scrutinizing Cuba's constitutional repertoire. The future of the Cuban people rests in
the balance.

B.

The Roadmap

It is precisely against this background, as Cuba enters into a critical reassessment of
its endogenous legal repertoire, that this article proposes an innovative reading of the ideological foundations of Cuba's constitutionalism, grounded on a rich historical and comparative legal analysis that brings to the fore the foundational, yet often unexplored, values and
institutions that gave rise to Cuba's domestic legal topography. More importantly, this article
parts ways with those voices that suggest Cuba's constitutional regeneration ought to give
way to the blind importation of legal figures and institutions foreign to Cuba's formative
trajectory. On the contrary, this article contends rather forcefully that the answers Cuba
seeks as it embarks on its constitutionalmoment are to be found from within its rich (and
syncretic) constitutional life-a life that clearly antedates the watershed of 1959. Part II
traces the continental origins of Cuba's constitutionalism, first within the context of Spanish
colonialism, and then during the course of the traumatic postcolonial and revolutionary periods. Part III weighs in on the structural challenges besieging Cuba, both from a legal and
public policy perspective, as it embarks on its uncertain journey of constitutional
restructuring.

II.

THE DOCTRINAL FOUNDATIONS OF CUBAN CONSTITUTIONALISM

The Spanish Colonial Period
A.

The Council of Indies

The genesis of Cuba's legal tradition is found in medieval Spain. Discovered (albeit
figuratively) during Columbus's first voyage to the Americas on October 27, 1492, Cuba
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7
soon became an overseas possession of the Spanish Crown. Then, the stage was set for a
colonial entanglement that lasted 406 years-Cuba was Spain's oldest enclave in the
Americas."

Cuba's legal superstructure squarely belongs to the so-called Roman French civil law
tradition,9 tracing its origins back to legal institutions as ancient as Justinian's Corpus luris
Civiliso and Alfonso X's Siete Partidas.11 It would be impossible to grasp the historical evolution of Cuban law without paying heed to the discontinuous, and rather arbitrary, ways in
which the Spanish Crown extrapolated its own endogenous legal institutions to its far-flung
colony in the Caribbean. It is essential to note, moreover, that for the first 300 years of
12
Spanish colonial rule, initially under the Catholic Kings, and subsequently under their
Hapsburg and Bourbon heirs, the Crown ruled over Cuba through a complex web of laws,

7. See, SALVADOR MORALES, CONQUISTA Y COLONIZACI6N DE CUBA: Simio XVI 5 (1984) (discussing Spain's
colonization of Cuba); see also HuGi THOMAS, CUBA: TIE PuRsuIr OFFREFDoM (1971) (discussing Cuba's history
from the British takeover of Havana in 1782 to the aftermath of the 1959 Cuban Revolution); JUAN Boscii, Di- CRISTOHAL CoLON A FIDi. CASTRO (12th ed. 2005) (overview of Spain's colonization of the Americas).
BERNSTHIN MAGOC, IMPERIALISM AND ExPANSIoNIsM IN AMERICAN HISTORY: A SOCIAL, POLITICAL, AND
CurURAL ENCYCLOPEDIA AND DocuMENT Cou.LCTION 752 (2015); see also Aj.ICIA CASTELLANOs EscUDIE1R, FirApI-

8.

EE.UU. 1896-1898 (1998) (discussing the catalysts leading to the
Philippines' insurrection against the U.S.'s military forces in the wake of the 1898 Spanish-American War); FERNANO
Pic6, LA GUERRA DESPUILS DH LA GUERRA (2nd ed. 1998)(discussing Puerto Rico's social, economic and political landNAS: D31H LA INSURRECCION A LA INTERVENCION DE

scape at the time of the U.S.'s 1898 invasion). As shall be discussed in further detail below, following the signing of the
Treaty of Paris, on December 10, 1898, the Spanish Kingdom relinquished in favor of the United States "all claim of
sovereignty over and title to Cuba," while also ceding Puerto Rico (then a Spanish overseas province by virtue of the
1897 Autonomic Charter), Guam and the Philippines to the victor of the so-called Spanish- American War.
See Johannes San Miguel Giralt, Derecho Romano Francisy Common Law: iA Escena!, 27 REVISTA CUBANA
9.
i)on DiREcio 79, 89-96 (2006) (discussing the foundational elements of Cuba's Roman French legal tradition).
Id; see also MANUIL TORREs AILIAR, MANUAL DE HIsToRIA DEL DiHRECHo 62-65 (2015).The Corpus luris
10.
Civilis, commonly known as Justinian's Code, was enacted in two separate installments in 527 A.D. and 534 A.D, respectively. Perhaps the most ambitious attempt at codification engineered during the very early Middle Ages, the Corpus
luris Civilis was heavily influenced by, inter alia, Caracalla's legislation, the Codex Gregorianus (294 A.D.), the Codex
Hermogenianus(314-324 A.D.), and the Codex Theodosianus (438 A.D.). It is essential to note that Justinian's codification effort, moreover, was at the heart of his geopolitical design for the recolonization of the Mediterranean, which
resulted in Byzantium's re-annexation of the southern tip of the Iberian Peninsula.
Lisisi M. ALEXANDER, ENCYCLOPEDIA oF AFRICAN AMERICAN HISToRY 63. (Walter C. Rucker ed., 2010);
11.
see also MANUEL ToRRES AGUILAR ET AL., MANUAL DH HISroRIA DEL DnRECuo 142 (Manuel Torres Aguilar, ed.
2015); JOHN THOMAS VANCE, TI BACKGROUND oF HISPANic-AMiERICAN LAw 93-107 (1943). Las Siete Partidas,published under the auspices of Alfonso X (1252-1284) and perhaps the single most influential legal text produced in Castile
during the Middle Ages, was an attempt at harmonizing Castile's complex legal repertoire, marred by internal inconsis-

tencies due to an untrammeled degree of discontinuous syncretism. Hence, Las Siete Partidascompiled and synthesized

legal principles found in Roman and Visigoth law, as well as in medieval canonical law and even in so-called Castilian

customary law. It was officially sanctioned under the 1348 Ordenamiento de Alcald available to Spanish courts and
litigants until late 19th century.

12.

1 H.

MIciiAri. TARVIR,

TilE

SPANIsH EMPImn:

A

HisToRICAL ENCYCLOPEDIA 61-63.

(Emily Slape ed., 2016).
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decrees and cidulas, highly steeped in the Castilian legal tradition, under the exclusive jurisdiction of el Real y Supremo Consejo de Indias (Council of Indies).13
Originally established by order of Charles V as a subdivision of the Council of Castile
(el Real y Supremo Consejo de Castilla)14 in 1519, the Council of Indies outgrew the monarch's initial, rather limited, design." The sheer magnitude of Spain's vast colonial project in
the Americas, particularly after Cort6s's and Pizarro's exploits in Mexico and Peru, respectively, led the Crown, in 1524, to decree the Council of Indies' complete independence from
the Castilian Council.' 6 Hence, from then on, until its suppression in 1834,17 the Council of
Indies controlled every aspect of Cuba's colonial life.1 8 It exercised unencumbered legal authority over the island's executive, legislative, judicial, commercial, military, and even ecclesiastical affairs.' 9

13.
Spanish MonarchicalConstitution and Codes, 63 Tiun ALBANY L. J. 350, 350 (1901); see also FiLICIANo BARRIOS, LA GOBERNACION DE LA MONAROUIfA ESPANOLA: CONSEJOS, JUNTAS v SliCRIUTARIOS DH LA ADMINISTRACION DH
CORTEI (1556-1700) 545-56 (2015) (Analysis of the administrative structure of the Council of Indies and its interactions
with the Spanish Crown.)

14. See SALUSTIANO DE Dios, EL CONSHJo REAL DE CASTILLA: (1385-1522) 209 (1982 ed., 1953) (discussing the
origins of the Council of Castile, and its subsequent role during the early days of Charles V's reign).
15.
See JoirN TriOMAS VANCE, BACKGROUND OF HISPANIC-AMERICAN LAw 129-30 (1943). Under the 1519 design, all colonial issues pertaining to the peninsula's trade with its newly acquired possessions were addressed to the
Casa de Contrataci6nde Sevilla-an institution under the aegis of the Council of Castile. Having nullified the Santa Fe
Capitulations (Capitulaciones de Santa Fe) entered with Christopher Columbus in 1492, the Crown now exercised absolute control over the new territories.
16.
See Jos MARIA Ors v CAPDHQUI, HISTORIA DEL DEREClIo ESPA&OL EN AMERICA Y DEL DERECIIo INDIANO 116 (1969) (Under the royal decree of August 1, 1524, the Council of Indies was put under the control of Cardinal
Garcia de Loaysa y Mendoza, Charles V's confessor).
17.
HERBERT M. KRITZER, LEGAL SYSTEMS OF II WORLD: A POLITICAL SOCIAL AND CuL:URAL ENCYCLOPEDIA 1524 (Herbert M. Kritzer ed., 2002). While definitively disbanded in 1834, the Council of Indies was initially abolished under the 1808 and 1812 Bayonne and CAdiz Constitutions, respectively, only to be reinstituted during Ferdinand
VII's absolutist restoration in 1814.
18.
Report on the Census of Cuba 1899, U.S. WAR DEP'-r 1, 43-44 (1899), https://archive.org/details/reportoncensuscO1willgoog; see also ERNST

SCHAFER,

EL

CONSImo

REAL

cil of Indies's internal structure and operation).
19.
MonRA B. MACKINNON & LuDovico Fioi,

CIVIL

Y SUPREMO DE INDIAS

(1935-1947) (analysis of the Coun-

REPRESENTATION AND EFFECTIVENESS IN LATIN AMERICAN

B. MacKinnon & Ludovico Feoli eds., 2013); see
25-26 (2000); FEDERICO BARRACHINA Y PASTOR, DIERECHo FORAL ESPANqO. (1911) (discussing Spain's derecho foral). The degree of centralization endured by Cuba,
throughout the life of the Council, was a far cry from the more autonomous conditions of Spain's peninsular provinces.
It is essential to note that the definitive political unification of Spain at the hands of Ferdinand and Isabella, following
the fall of Granada in 1492 did not do away with the peninsula's legal heterogeneity-particularly in the realm of private
law. Each region held on to its particular legal repertoire, while pledging allegiance to the Crown. Thus, while Spain
denied Cuba any flexibility as to the articulation of an autochthonous legal tradition; Catalonia, Aragon, Navarre, Galicia, Valencia, Biscay and the Balearic Islands did enjoy such flexibility. Note that the superimposition of a more centralized governmental model, in the French mold, following the accession to the Spanish throne of Philip V of Anjou in
1700, did erode the ascendancy of the aforementioned regional legal systems.
DEMOCRACIES: CONGRESS, JUDICIARY AND

also,

SoCIry (Moira

JORGE DE ESTEHAN, LAS CONsTT'uCIONHS DE ESPA&A
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The Council drafted all colonial legislation, appointed the colonial bureaucracy, while
retaining impeachment authority, designed all colonial budgets, and, similar to the British
Privy Council, also acted as the highest court of appeals for all Spanish colonies-including
Cuba. 2 0 The avalanche of legislation, decrees and cidulas rendered by the Council of Indies
21
soon evolved into an intricate corpus of public law, commonly known as derecho indiano,
which formed the basis for Cuba's early legal order, up to the first decades of the 19th
century. 22
European constitutionalism, together with the French codification project, would
a
make rather fleeting appearance on Cuban soil as a direct consequence of Napoleon's 1808
invasion of Spain. 23 Both the 1808 Bayonne Constitution, 24 granted by l'empereur to the
Spanish people, and the 1812 CAdiz Constitution, 25 drafted by the Spanish Cortes in defiance
of Napoleon's rule, were applied in Cuba. 26 The return of Ferdinand VII to Madrid in 1814,27
28
following Napoleon's abdication pursuant to the Treaty of Fontainebleau put an end to the
Cddiz liberal experiment, 29 turning the wheel back to absolutist rule under the firm grip of
the ancient Council of Indies.

20. 1 Josi' TR(AS MONGE, HIsTORIA CONSTITUCIONAL DH PUERTO Rico 13-14 (1980). The size of the Council of
Indies increased through the centuries. Initially made up of one president and up to four or five councilors, by the end of
the 17th century, its membership had increased to over 19 councilors.
See RoBERT C. SCHWALLER, GfNEROS I)i; GENTE IN EARLY COLONIAL MiHxico: DEFINING RACIAl. DIFFER21.
ENCH 51-55 (2016); see also FEiICIANO BARRIos, LA GOBERNACI6N DE LA MONARQUiA ESPANOLA: CONSEJos, JUJNTAS
v SECRHTARIOS DE LA ADrMINISTRACION D: CORTH (1556-1700) 548 (2015). The Spanish Crown made various attempts
to compile the encyclopedic panoply of legal instruments pertaining to the derecho indiano. The first compilation project
was commissioned by Charles V, and published on November 20, 1542 (Las Leyes Nuevas). Charles's son, Philip II,
ordered a second compilation, which came to light in 1571 (Las Ordenanzas). Finally, in 1680, during the reign of
Charles II, the Recopilaci6n de las Leyes de Indias came out as the most definitive work on derecho indiano.
See Ots y Capdequi, supra note 16, at 205. Together with the derecho indiano, which for the most part was
22.
public in nature, Castilian law did play a role in Cuba as an important source of private law. See id.
23.
See o; EsFEBAN, supra note 19, 58. In May 1808, after forcing the abdication of Charles IV and Ferdinand VII,
along with the surrender of their respective dynastic rights, Napoleon imposed his own rule on Spain (by appointing his
brother Joseph as king) and a constitution of his own making, the Bayonne Constitution.
See id. at 101-20 (text of the Bayonne Constitution).
24.
See id. at 121-75 (text of the Cidiz Constitution, proclaimed on March 18, 1812).
25.
Id. at 113-14, 167-69. Like its Bayonne counterpart, the constitutional text drafted in Cddiz abolished the
26.
Council of Indies.
Id. at 59. Ferdinand VII returned to Spain, from imprisonment in France, on March 22, 1814.
27.
Napoleon Exiled to Elba, Hisroiur (Apr. 11, 2009), http://www.history.com/this-day-in-history/napoleon-ex28.
iled-to-elba. The Treaty of Fontainebleau was signed on April 11, 1814. Following the signing of the treaty, Napoleon
was exiled to Elba.
See Esteban, supra note 19, at 122, 147-49. The 1812 Cidiz Constitution was an autochthonous legal instru29.
ment drafted by delegates from across the peninsula and its overseas American and Asian colonies. For the first time in
Spain's constitutional history, this constitution explicitly subordinated the Crown to the popular will. Article 3 of the
CAdiz constitutional text establishes that "sovereignty resides essentially within the Nation, and for that reason it alone
enjoys the exclusive right of establishing its fundamental laws" ("La soberaniareside esencialmente en la Naci6n, y por lo
mismo pertenece a ista exclusivamente el derecho de establecer sus leyes fundamentals".)

2017]
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The Superimposition of the Spanish Codification Project

From this period onwards, up until Spain's withdrawal from Cuba in 1898, the island's legal superstructure reflected the acute inconsistencies ingrained in the Spanish Kingdom's tumultuous political landscape. Torn by incessant civil strife at home30 and
insurrection abroad,31 while considerably weakened by the acute ideological clash pitting
absolutists against constitutionalists, both Ferdinand VII and his daughter, Isabella II, chose
not to extend to Cuba (and the rest of the Spanish colonies) the same repertoire of limited
constitutional liberties already available in the peninsula. At the colonial level, the Bourbons' absolutist entrenchment meant Cuba was left out of all subsequent Spanish constitutional experiments, namely the 1834 Royal Statute 32 along with the 1837,33 1845,34 1869,35
and the 1876 Constitutions. 36 Thus, Cuban law throughout the 19th century effectively became an unintelligible hodgepodge, borrowing most of its public and private law from the

30.
See Papers relating to the foreign relations of the United States, transmitted to Congress, with the annual
message of the President, December 4, 1876, U.S. DEP'T OF STATE 442, 442-45 (1876), http://images.library.wisc.edu/
FRUS/EFacs/1876/reference/frus.frusl876.i0027.pdf (discussing the catalysts behind the Carlist wars.) The untimely
death of Ferdinand VII in 1833 opened up the floodgates of civil war in Spain. For the next four decades, Ferdinand's
younger brother, Carlos Maria Isidro de Borb6n, and his heirs and allies, would dispute Isabella II's and her son's
(Alfonso XII) legitimate claim to the Spanish throne.
31. HISTORICAL DiumiONARY OF EUROPEAN IMPERIALISM 581 (James Stuart Olson et al. eds., 1991). Note that
between 1810 and 1830, Spain lost all its possessions in the Americas, except for Cuba and Puerto Rico.
32.
See Esteban, supra note 19, at 28-29. Proclaimed on April 1, 1834 at the beginning of Queen Maria Cristina's
regency, the Royal Statute turned the liberal pendulum on its head. Absolutist in nature, it did away with the separationof-powers arrangement established in Cidiz and constitutionalized the monarch's absolutist rule over the realm. The
Royal Statute's reactionary ingredients led to its own demise in August 1836 following the revolt of La Granja.
33.
Id. at 30, 194. The 1837 Constitution, established on June 18 of the same year, was the byproduct of a political
compromise by the Crown to accommodate the idiosyncrasies of conservatives and moderates alike. It provided for a
constitutional monarchy and established a bicameral legislative system, while protecting (albeit rudimentarily) the freedom of the press. Of significance to Cuba was the fact that the 1837 Constitution explicitly established that "the overseas
provinces shall be ruled by special laws." (Las provincias de Ultramarserdn gobernadaspor leyes especiales.)
34.
Id. at 30-31, 194. Under the premiership of General Ram6n Maria Narvdez, the 1837 Constitution was
shelved, and a new constitutional instrument came to light on May 23, 1845. Once again, the reactionary elements of the
Spanish military and gentry did away with the more progressive provisions of the late 1837 Constitution. For instance,
the already limited freedom of the press was further diminished and the suffrage considerably curtailed. Moreover, it
was made plain clear that the new constitutional text would not be applicable to Cuba. In identical fashion to the
moribund 1837 Constitution, Article 80 of the new constitutional instrument stated, "[t]he overseas provinces shall be
ruled by special laws." (Las provincias de Ultramarserdn gobernadaspor leyes especiales.)
35.
Id. at 236. Even the more liberal 1869 Constitution, which came to light 9 months after the expulsion of Queen
Isabella II from the throne on June 1 of the same year, made no provision for Cuba. Article 108 of Title X once again
regurgitated the vague mantra that Cuba would have to wait for politico-constitutional reforms to come at a later date.
36.
Id. at 276. Unsurprisingly the 1876 Constitution, which provided legal legitimacy to the Bourbon's restoration
to the Spanish throne in the person of Alfonso XII, once again relegated Cuba to oblivion. Article 89 of the 1876
Constitution stated, "the overseas provinces shall be ruled by special laws." (Las provincias de Ultramar serdn
gobernadas por leyes especiales.)

8
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37
archaic derecho indiano, as well as from more modern Spanish legislation, such as the 1855
40
39
Law of Civil Procedure,3 8 the 1870 Penal Code, the 1872 Law of Criminal Procedure, the
43
1885 Commerce Code, 4 1 the 1889 Civil Code, 42 and even the 1861 Mortgage Law, all of
which were made applicable to Cuba with considerable delay.

Cuba's long wait for a constitutional arrangement grounded on the Westminster
model" came far too late, on November 25, 1897,45 with Spain's desperate concession of the
so-called Autonomic Charter.46 Embroiled in the losing side of an epic struggle for national
47
liberation, which since February 1895 reignited Cuba's protracted war of independence, the

Id. at 186, 200, 233, 273 (Article 4 of the 1837 Constitution, Article 4 of the 1845 Constitution, Article 91 of the
37.
1869 Constitution, and Article 75 of the 1876 Constitution). All Spanish constitutions, following the CAdiz experiment,
explicitly provided for the homogenous applicability throughout the realm of the code system.
38. CRAWFORD M. Bislion & ANYDA MARCHANT, A GuioInTo TIu; LAW AND LEGAL L'fHRATURE OF CUBA, THE
DoMINICAN REPUBLIC AND HAITI 65 (1944). The 1855 Law of Civil Procedure was made applicable to Cuba on July 1,
1866 by the Royal Decree of December 9, 1865. Subsequently, the 1885 amendments to the Spanish Law of Civil
Procedure were made extensive to Cuba on January 1, 1886.
39.
SPAIN MINISTHRIo Di: ULTRAMAR, SPANIsH RuIE IN CUBA: LAWS GOVERNING TIE ISLAND 35 (1896).The
1870 Penal Code was made applicable to Cuba on May 23, 1879. Note that the Spanish Penal Code survived the U.S.
invasion of 1898 and the 1902 declaration of independence, remaining in full force and effect on Cuban soil until 1936.
40. See Translation of the Law of Criminal Procedure for Cuba and Porto Rico, DIvISIoN OF INSULAR AlFAIRS,
U.S. WAR DIjP'T xxxix (1901). Made applicable to Cuba on October 19, 1888.
Bishop & Marchant, supra note 38, at 20. The 1885 Commerce Code was made applicable to Cuba on May 1,
41.

1886.
Id. The Spanish Civil Code was made applicable to Cuba, Puerto Rico and the Philippines on July 31, 1889. It
42.
entered into full force and effect in Cuba on November 5, 1889.
Id. at 109. The Mortgage Law (Ley Hipotecaria) was extended to Cuba to take effect on May 1, 1880.
43.
See CONSTrruTION Aur, 1867, 30 & 31 Vice. Cii. 3, reprinted in R.S.C. No. 5 (1985). A close perusal of the
44.
Spanish Autonomic Charter confirms its foundational elements mirrored the British dominion model, as had been applied to Canada since 1867 pursuant to the British North America Act of that year.
See Papers relating to the foreign relations of the United States, with the annual message of the President
45.
transmitted to Congress December 5, 1898, U.S. DI;P'T OF STATE 558, 617-44 (1898), http://images.library.wisc.edu/
FRUS/EFacs/1898/reference/frus.frusl898.i0025.pdf (dispatch from U.S. Ambassador in Madrid, Stewart L. Woodford,
sent to the U.S. State Department on this development, along with a copy of Prixedes Mateo Sagasta's official statement to the Cuban people and of the Charter itself). The archives reveal the U.S.'s interest in the new Cuban landscape,
following the concession of the Autonomic Charter.
See CARMELo DEL(JADO CINTRON, IMPERIALISMO JURIDICO NORTEAMERICANO EN PuERTo Rico (189846.
2015) 83-92 (2015) (analysis of Madrid's political scenario during the months leading to the signing of the Autonomic
Charter). The concession of the Autonomic Charter to Cuba and Puerto Rico was the byproduct of Spain's financial
collapse and of the utter failure of Valeriano Weyler's draconian military tactics on the ground. Both liberal and conservative governments in Madrid consistently denied their Caribbean possessions of any meaningful installment of selfgovernment. As late as 1895, the Abdrzuza reforms were rejected for their alleged liberality. From a political perspective, the assassination of Spanish Conservative Premier Antonio Cdnovas del Castillo, on August 8, 1897, and the resulting accession to power of the liberal Prixedes Mateo Sagasta enabled, albeit belatedly, the approval of an autonomic
statute for the overseas colonies.
Richard B. Gray, The Quesadas of Cuba: Biographers and Editors of Josi Martiy Pgrez, 22 TiI, AMERICAS
47.
389, 391 (1966); RAIMJNoo LAZo, JosI. MARTi: SUS MEJORES PAGINAs 47-48, 67-72 (M6xico: Editorial Porr6a, 1992)
(discussing Marti's ideas and values, as he embarked on Cuba's definitive war of independence). The last chapter of
Cuba's war of independence began on February 24, 1895, under the leadership of Jos6 Marti-who together with General MAximo G6mez joined the insurgents on Cuban soil on April 11, 1895.
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Spanish Crown's belated efforts at reigning in the insurgency by means of a constitutional
solution failed. The stage was set for the United States' head-on collision with Spain, which
irretrievably led to the so-called Spanish American War 48 and its momentous aftermath. 4 9
C.

Cuba's Endogenous Constitutionalism

Before going any further, it is essential to note that some of the more refined works
of Cuban endogenous constitutionalism came to life during the turbulent years of the Cuban
fin de sidcle. Born in the battlegrounds of Cuba libre, and inspired on the ideas of F61ix
Varela 5 0 Narciso L6pez, 5 1 Carlos Manuel de C6spedes, 52 Ignacio Agramonte 53 and Jos6
Mart, 5 4 among others, the revolutionary constitutions of Guiimaro (1869),55 Baragud

48.
JAMES R. ARNOLD & ROBERTA WIENER, UNDERSTANDING U.S. MILITARY CONFLICTS TIIROUGI PRIMARY
SouRcEs 259-261 (2015). The U.S. declared war on Spain on April 20, 1898, following the explosion of the Maine in
Havana's waters on February 15, 1898.
49.
See, e.g., Downes v. Bidwell, 182 U.S. 244 (1901). By the end of the war, the U.S. had become a colonial power
with significant control of the Western Hemisphere and the Pacific, where the acquisition of the Philippines and Guam
significantly enhanced its geopolitical interests. From a purely domestic constitutional perspective, following the war the
U.S. Supreme Court, in the so-called insular cases, validated the U.S.'s imperial project devising a new legal construct:
the unincorporated territory, which "belongs" to the U.S. but is not "part" thereof, where the U.S. Constitution does not
fully follow the U.S. flag and where Congress has made no promise of statehood.
50. See generally JoSEPH MCCADDEN, FELIX VARI.A ToRCi BEARER FROM CUBA 44-47, 72 (1969). F61ixVarela
(1788-1853) was a Cuban priest who fought both for the abolition of slavery and against Spanish colonialism on Cuban
soil. A Cuban delegate to the Spanish Cortes during the liberal triennium of 1820-1823, Varela lived in exile all his adult
life -- first in New York and then in St. Augustine where he died at the age of 65. His remains today sit at the Aula
Magna of the University of Havana.
51.
See generally JOSE MANUEL CASTAfK6N, CUBA: HAB.A CONTIGO, SIGO IIABLANDO CONTIGo 255 (2001).
Narciso L6pez de Urriola (1796-1851) was a Venezuelan general, of Basque descent, who designed Cuba's flag and coat
of arms. Moreover, L6pez attempted to overthrow the Spanish colonial regime by means of an armed invasion launched
from the U.S. He was captured in Cuba and executed by Spanish forces on September 1, 1851.

52.

RAUL EDUARDO CIIAO, CONTRAMESTRE

7, 21 (2008). Carlos Manuel de C6spedes y del Castillo (1819-1874),

the first president of the insurgent Cuban government, instituted on the basis of the 1869 Gudimaro Constitution, was a
lawyer and small plantation owner from Oriente. Considered the father of the Cuban nation, C6spedes died in combat
against Spanish units on February 27, 1874.
53.
RAUL EDUARDO CHAO, BARAGUA: INSURGENTS AND Exa.Fs IN CUBA AND NEW YORK DURING THE TEN
YEAR WAR ON INDEPENDENCE (1868-1878) 362 (2009). Ignacio Agramonte y Loynaz (1841-1873) was a Cuban lawyer
who rose to the rank of major general during the Ten Year War, where he commanded the Camagbiey division. A
member of the Republic in Arms' House of Representatives, Agramonte died an untimely death at the hands of the
Spanish forces on May 11, 1873. The Law Faculty of the University of Havana today bears his name.
54. ALIRED J. LopHz, Jost MARTf: A REvOLUTIONARY Livei 160--64, 253 (2014). Jos6 Marti y P6rez was born in
old Havana on January 28, 1853. The son of a peninsular father from Valencia and an islander mother from the Canary
Islands, Marti was an ardent separatist, who at the age of 17 was already a political prisoner condemned to hard labor at
the San Lizaro quarry in Havana. Following his deportation to Spain in 1871, Marti dedicated the rest of his life to
Cuba's struggle for liberation. He was, undoubtedly, the intellectual architect of Cuba's definitive war of independence.
55. See FIDEL CASTRO, FIDEL CASTRo READER 333-342 (David Deutschmann ed., 2007). The Gudimaro Constitution, proclaimed on April 10, 1869, by the Cuban separatists headquartered in Oriente was Cuba's first autochthonous
constitutional text. Modeled after the U.S.'s federal structure, it abolished slavery in all territory under insurgent control. It deposited, moreover, a significant quantum of authority in a House of Representatives to which President C6s-
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(1878),56 Jimaguayti (1895),57 and La Yaya (1897)58 stood as prominent illustrations of the
profound imprint the more progressive French and Anglo-American constitutional doctrines
had on the Cuban landscape of the time. 59

The U.S. Military Period
D.

American Military Rule

The anti-climactic denouement of Cuba's war of independence led, not to outright
sovereignty as the late Marti had envisioned, but to four long years of military occupation
under the watchful eye of the U.S. War Department. 60 From a purely legal perspective, the
"little splendid war" 6 1 introduced in Cuba a brief, albeit confusing, period of constitutional
balkanization. On the one hand, the Spanish Autonomic Charter applied in those provinces
still under Spain's control, while the separatists' Yaya Constitution remained in full force and
effect in mambi 62 territory. The fall of Santiago on July 16, 1898, at the hands of Theodore

pedes' power, and that of the army generals, was subordinated. It expired following the signing of the 1878 Pact of
Zanj6n.
CARLOS MAROUJEZ STERLING & MANUlul MARQUtZ STERLING, HisroRIA DE LA ISLA DE CUBA 97-101
56.
(1975); see also Orestes HernAndez M6s, El constitucionalismorevolucionarioy su abandonoen la repablicaneocolonial,
9 REVISTA CUBANA DE DERiCHo 141, 141-52 (1975). The BaraguA Constitution, drafted on March 15, 1878, was the
juridical expression of Maceo's rejection of the Zanj6n capitulation. It infused temporary life on the revolutionary
government on the basis of a much more centralized decision-making apparatus revolving around a directorate. It finally
dissolved in 1880, with the end of the so-called Guerra Chiquita.
See Carlos Manuel Villabella Armengol, De Gudimaro a La Habana: Historiografiade la organizacidn del
57.
poder en el constitucionalismocubano, 32 REVISTA CUBANA DE DEREiHo 5, 15-16 (2008). The Jimaguayd Constitution
was established on September 18, 1895, shortly after the resumption of Cuba's war of independence. Drawing on past
experiences, this constitutional text granted the military high command more flexibility and autonomy than its
Gudimaro predecessor while concentrating political power on a governing council made up of the president, vice president and 4 secretaries of state.
Id. at 16. The Yaya Constitution, issued on October 30, 1897, strengthened the revolutionary government and
58.
provided further detail on areas as sensitive as the administration of civil justice and the concession of Cuban
nationality.
ANDIUrS MARiA LAZCANO, LAS CONSTTMUCIONES DE CUBA 981-82 (1952). Note that the first known draft of a
59.
liberal constitution for Cuba, inspired on modern continental principles, was authored by Joaquin Infante in 1811.
Nrons, D. Warrn, THE CUBAN EMBARGiO UNDER INTHRNATIONAIL LAw: Er. Bi.oQuno 19 (2014); see also
60.
DAVID F. HEALY, THE UNITHD STATES IN CUBA 1898-1902 (1963) (analysis of the challenges facing the U.S. military
commanders in Cuba during the 1898-1902 American occupation).
See WILLIAM RosCoE; THAYER TIll IlFH AND LElERS OF JOHN HAY 337 (1915) (discussing the origin of
61.
phrase coined by then U.S. Secretary of State John Hay); See generally MARGARHT LuECiI, IN TIE DAYS OF McKINLEY
151-347 (1959) (inside account of how President McKinley managed the Cuban crisis).
See MARK ABENDRonI, REBEl. LrilRACY: CUBA'S NATIONAL LrUHRACY CAMPAIGN AND CRITICAL GLOBAL.
62.
CIfZENSI HP 29 (2009). The term "mambi" was initially used pejoratively by the more reactionary elements of the
Spanish press, typecasting Cuban separatists as black brigands. In time, the term "mambi" was appropriated by the
Cuban rebels themselves to describe their fellow freedom fighters. It, thus, became a term of honor.
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Roosevelt's Roughriders superimposed on the Cuban terrain a third legal order premised on
the vast body of military orders issued by the U.S. Army's high command on the ground.
Moreover, the end of the hostilities, following Spain's peace offer,6 3 led U.S. General Leonard Wood to issue a provisional constitution, 64 initially for Santiago and subsequently for
the whole of Cuba, effectively abrogating the Spanish Autonomic Charter. This notwithstanding, on January 1, 1899, as Spain officially handed over Cuba to the McKinley Administration in Washington, Governor John R. Brooke's first order established that the Spanish
Civil and Penal Codes, together with the Spanish Civil and Penal Procedural Laws, would
remain in full force and effect on Cuban soil.65 Soon thereafter in April 1899, Brooke abolished the old Spanish administrative court (Tribunal de lo Contencioso Administrativo),
while establishing a Cuban Supreme Court (Tribunal Supremo).66 By October 15, 1900, less
than a month before the first meeting of Cuba's Constitutional Convention, Wood, who succeeded Brooke in the island's governorship on December 20, 1899, introduced the writ of
habeas corpus.6 7

The Postcolonial Period
E.

The 1901 Constitution

It was under the shadow of Wood's military rule that Cuba's first postwar endogenous constitution-making exercise took place. The 1901 Constitution, Cuba's first
postcolonial constitutional text, was then the byproduct of an uneasy and asymmetrical geopolitical relationship.
Elected pursuant to General Wood's military orders, a Constitutional Convention
made up of 31 delegates from across the island was convened in September 1900 to draft a
constitution for the future Republic of Cuba. 6 8 The Convention's deliberations, which began
on November 5, 1900, and finally adjourned on February 21, 1901,69 produced a rather co-

63. 1 Tiu,' ENCYCLOPEDIA OF ITHE SPANIsoi-AMERICAN AND PHULIPPINH-AMERICAN WARS: A POLITICAL, SOCIAL.,
AND MILITARY HISTORY 467 (Spencer C. Tucker, James Arnold & Roberta Wiener eds., 2009). Spain's initial peace
offer was extended to the U.S. Government on August 13, 1898, under the auspices of the French Republic.
64.
George Kennon, The Regeneration of Cuba, New OUTLOOK, May 13, 1899, at 110.
65.
Andry Matilla Correa, Brevisima presentacidnhist6rica del Derecho Procesalen Cuba hasta 1976, 42 RiEVISTA
CUBANA DE DIERECIIo 5, 20 (2013).
66.
Id. at 20-21.
67.
Id. at 23.
68.
LEONARD Wool,
MILITARY ORDER No. 301 ou Jui.y 25, 1900, reprinted in 1 ANNUAL REPORTS OF TIIl WAR
DEPARTMENT FOR nIE FISCAL YEAR ENDED JUNE 30, 1900, 519 (Military Governor of Cuba on Civil Affairs, 1901).
The 31 Cuban delegates were elected on the following basis: Pinar del Rio: 3; La Habana: 8; Matanzas: 4; Santa Clara: 7;
Puerto Principe: 2; and Santiago: 7.
69.
See, e.g., Andr6s Maria Lazcano, supra note 59, at 66.
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gent constitutional text. From a purely technical perspective, the 1901 Constitution crystallized a series of principles then unbeknownst to Cuba's legal culture. For instance, Title IV
provided the Cuban people an enumerated bill of rights, which expounded on the rather
limited catalog of rights General Wood offered the population in October 1898.70 Structur-

ally, this legal instrument replicated the republican form of government enshrined in the U.S.
Constitution. A bicameral legislative branch, made up of a popularly elected senate and
house of representatives, 7 1 would now stand on equal footing with a president chosen by the
newly enfranchised Cuban electorate, who would act as head of state and government as well
as commander in chief. 72 Of even greater significance was that, contrary to the U.S. Constitu73
tion, the Cuban text did openly provide for judicial review. The Cuban judiciary was endowed, from the outset, with explicit constitutional authority to pass muster over the
constitutionality of all statutes passed by the legislature.
The legitimacy of the 1901 experiment, however, was severely compromised by the
McKinley Administration's requirement that the Cuban delegates to the Constitutional Convention incorporate the so-called Platt Amendment 74 as an appendix to the newly minted
constitutional instrument. Under the strictures of Senator Platt's (R-Conn.) amendment to
the 1901 U.S. Army Appropriations bill, the Republic of Cuba, as a pre-condition for independence, had no choice but to, firstly, grant the U.S. the right to intervene militarily on the
island; secondly, surrender to the U.S. for the foreseeable future possession of the Isle of
Pines (today Isle of Youth); and thirdly, sell or lease the U.S. "lands necessary for coaling or
naval stations."75
To the chagrin of a sizeable proportion of the Cuban people, the delegates to the
Convention, in a controversial 16-11 vote held on June 12, 1901, caved into the McKinley
Administration's demands, thus finally incorporating the Platt Amendment as an appendix
to the 1901 Constitution.76 Hence, following the election and subsequent inauguration of
President Tomds Estrada Palma, on May 20, 1902, the U.S. finally "transferred to the Presi77
dent and Congress of the Republic of Cuba the government and control of the island" now
under the aegis of the 1901 Constitution.

See id. at 531-33 (Wood's provisional constitution provided for the right to peacefully assemble; religious
70.
freedom; due process of law; compensation from expropriation; protection from self-incrimination, cruel and unusual
punishment and unreasonable searches and seizures; and afforded the writ of habeas corpus.)
Constituci6n de la Republica de Cuba, art. 44 (1901).
71.
72.
Id. art. 65.
Id. art. 83, §4.
73.
74. See Louis A. Perez, Cuba c. 1930-59, in 7 THE CAMBRIiE HistoRY ov LATIN AMERICA: 1930 To Tim
PRESENT 419, 419 (Leslie Bethell ed., 1990).
Platt Amendment, ch. 803, 31 Stat. 897. It is worth noting that the U.S.'s possession of Guantinamo finds its
75.
initial legal basis in the discredited Platt Amendment.
The Platt Amendment is Accepted by Cuba, N.Y. TIMEs, June 13, 1901, at 1.
76.
U.S. Die'i'. OF STATE, PAPERs RELATING TO THIE FOREIGN RELATIONS OF THE UNITED STATEs 268 (1906).
77.
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The 1901 Constitution survived, relatively unscathed, for the next three decades despite the pervasive civil wars and endemic political chaos that scarred Cuban life during the
postcolonial period.7 8
F.

The Interwar ConstitutionalCrisis

In 1928, besieged by the global collapse of the sugar markets and a boisterous political opposition at home, the Gerardo Machado Administration, for the first time in Cuba's
postcolonial history, amended the constitutional text by means of an ultra vires mechanism in
order to unilaterally extend the president's term, modify the line of presidential succession
and reconfigure the composition of the island's legislature.7 Not only did this preposterous
maneuver plant the seeds of Machado's downfall in August of 1933,8 but more importantly,
opened the floodgates for future legal instability, sending shockwaves through Cuba's constitutional superstructure.
Following the implosion of Machado's regime, a provisional government under Carlos Manuel de C6spedes passed Decree No. 1298 on August 24, 1933,81 restoring the 1901
Constitution in its entirety. The toppling of Cspedes' interim government, shortly thereafter, led to additional rounds of constitutional modifications of dubious legality. 8 2
G.

The 1940 Constitution

It was precisely this downward spiral, of chaotic proportions, the catalyst leading to
Cuba's second Constitutional Convention. This new constitution-making exercise started in
November 1939 with the election of delegates to the new Convention and finished on June 8,
1940.83 The new constitutional text entered into full force and effect on October 10, 1940.8

78.

See, Ciro Bianchi Ross,

AGENDA DE LA REPIBLICA

(2015) (discussing the events shaping the first decades of

Cuba's so-called neocolonial period).
79.
See LAZCANO Y MAZ)N, supra note 59, at 586-87, for President Machado's Decree of May 11, 1928.
80.
See generally, Philip Dur & Christopher Gilcrease, U.S. Diplomacy and the Downfall of a Cuban Dictator:
Machado in 1933, 42 J. oir LATIN AmRICAN Sitro. 255 (2002) (discussing how various maneuvers by the United States
government led to the overthrow of President Machado).
81.
See LAZCANO Y MAZON, supra note 59, at 608-12 (discussing how Decree No. 1298 invalidated Machado's
extension of his first term in office to 1931 and eliminated the presidential reelection provision the former president had
incorporated into the constitutional text).
82.
See Fabricio Mulet Martinez, El desarrollo constitucional en Cuba durante los afios 1933-1939, 43 REVISTA
CUBANA DE DERECIjfo 71 (2014), for a detailed analysis of this tumultuous period and its effects on Cuba's constitutional structure.
83.
Carlos Manuel Villabella Armengol, Una nueva miradaal constitucionalismocubano desde los modelos constitucionales y la periodizacidn de la Repdblica, 44 REVISTA CUBANA DE DIERECIIo 30 (2014).
84.
The text of the 1940 Constitution was first published in Cuba's Gaceta Oficial on July 8, 1940.
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85
Cuba's 1940 Constitution, inaugurated along with Fulgencio Batista's first administration,
while maintaining the republican imprint of its predecessor, was a more progressive legal
instrument than the old 1901 Constitution. From a substantive perspective, it reflected the
more advanced legal values of its times. 86 The 1940 Constitution's Title IV (DerechosFundamentales), Title V (De la Familia y la Cultura) and Title VI (Del Trabajo y la Sociedad)
provided the Cuban people, if only theoretically, with an extensive bundle of social, eco87
nomic and political rights, then unavailable in a significant number of developing countries.

The Schism of 1952

H.

Nevertheless, the dissonances of the past came to life once again in 1952 with the
collapse of this brief experiment. Batista's coup of March 10, 1952, not only put an end to the
upcoming presidential election" but forever changed Cuba's political and legal jigsaw puzzle.
Batista, as Machado before him, upon regaining absolute control of the island, modified the supreme law of the land. Under the new Constitutional Law of April 4, 1952,89 the
Cuban legislature was now stripped of all meaningful authority, while the checks and bal90
ances system ingrained in Cuba's republican form of government was completely shattered.
A Council of Ministers with power to amend the constitutional text as it saw fit was now
91
presided by Batista himself, who effectively wielded all legislative and executive authority.
The conditions were, thus, ripe for the flourishing of the 26th of July Movement (Movimiento

Although universally regarded as Cuba's strongman since the early 1930's, Fulgencio Batista was finally ele85.
vated to the presidency of the Cuban Republic on July 14, 1940. Batista was born in Oriente on January 16, 1901. He
joined the military at a relatively early age. By 1928 the young sergeant was assigned to Camp Columbia, in the outskirts
of Havana, where 5 years later, he played a decisive role in toppling the Machado regime. By late August 1933, Batista
led the so-called "sergeants' revolt" against the C6spedes interim government, and appointed himself head of the armed
forces with the rank of colonel. On the expiration of his presidential term in 1944, Batista exiled himself to the U.S. from
where he returned in 1948 to the Cuban Senate to prepare his 1952 presidential campaign. On March 10, 1952, he
successfully orchestrated a coup and for the next 6 years exercised absolute control over Cuba -- only to see his
government fall at the hands of the Castro Revolution. He died in Spain on August 6, 1973.
Note that the 1940 Constitution was drafted at a time when Keynesian economics drove the Roosevelt Admin86.
istration's economic policy at home, and when the Allied Powers embraced, at least in appearance, a discourse flavored
by the rights of man (including individual and collective rights), which in time would inspire the drafters of the 1945 UN
Charter and the 1948 Universal Declaration of Human Rights.

87.

CONsTIrUION OF THE Ri'nULC OF CUBA

(1940), arts. 43-46 & 60-86. The 1940 Constitution explicitly af-

forded protection to the family, pregnant women, children and youth, while placing considerable emphasis on the state's
responsibility to educate and care for the disadvantaged populations. It also extended the social protections afforded to
workers with respect to minimum wage, social security benefits, and labor rights.
88. CRAIG ROSENBRAUGHi, TiH LoGIC OF POLITICAL VIOLENCE: Li:ssoNs IN REFORM AND REvourrioN 191
(2004). Note that Cuba's presidential elections had been scheduled for June 1, 1952.
Villabella Armengol, supra note 83, at 33.
89.

90.

Id.

91.

Id.
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26 de Julio)92 and the definitive triumph of the Cuban Revolution on January 1, 1959, under
the leadership of Fidel Castro Ruz. 93

The Revolutionary Period
L

The 1959 Fundamental Law

The Revolution's first attempt at resuming constitutional order in Cuba came on February 7, 1959, with the signing by interim President Manuel Urrutia Lle6 of the so-called
Fundamental Law of Cuba (Ley Fundamentalde Cuba).94 Initially intended as a transitional
or provisional instrument, the Fundamental Law was in full force and effect in Cuba for the
next 17 years until its replacement by the 1976 Constitution, which is still the supreme law of
the land.9 5

Substantively, the Fundamental Law reproduced the 1940 Constitution, with regards
to the availability of the wide panoply of social and economic rights guaranteed therein,96
while providing for a complete re-engineering of Cuba's governmental structure, both at the
national and municipal levels.
More specifically, the Fundamental Law amended in toto Article 119 of the 1940
Constitution, explicitly suppressing both the Republic's Senate and House of Representatives. From then on, all legislative power would be exercised by a new Council of Ministers.97

92.
The 26th of July (1953) Movement takes its name from the date of Castro's attack on the Moncada barracks in
Santiago. Moncada, a fortress built by the Spanish, was then the headquarters of the Antonio Maceo Infantry Regiment.
93. Jeffrey M. Elliot and Mervyn M. Dymally, FIDEL By FIDEL: AN INTERVIEw WITH DR. FIDEL CASTRO Ruz 6-7

(2009).
94.

See FUNDAMENTAL LAw OF CUBA 1959 (Washington: Organization of American State's Secretariat, 1959).
MASS MEDIA AND THE CARIBBEAN, 131 (Surlin and Soderlund, eds., 1990). Years later, on February 24, 1975,
and only a few months prior to the enactment of the 1976 Constitution, Fidel admitted that in 1959, conditions in Cuba
did not allow for a constitution-making exercise on the basis of socialist principles. ("Es posible que diez alios atrds, dada
todavia la lucha de clases tan fuerte que existia en nuestro pals, dada la actividad contrarevolucionariarelativamente
poderosa, no hubidramos podido aplicar, con la misma libertad, criterios que estdn en esta Constituci6n.") See Palabras
pronunciadaspor el PrimerSecretario del P. CC y Primer Ministro del Gobierno Revolucionario, Comandante en Jefe,
Fidel Castro, en el acto de entrega del Anteproyecto de Constitucidn, 11 REVISTA CUBANA DE DERHCIIo 55 (1976).
96.
FUNDAMENTAL LAw O CUBA, supra note 94, at 6-8. Pursuant to Articles 21, 24, and 25 of the 1959 Fundamental Law, tailor-made sanctions were added to the constitutional text against those citizens who collaborated with the
Batista regime. Id. The application of the death penalty was widely expanded and people deemed to be Batista collaborators were sanctioned with confiscation of property without compensation.
97.
See id. art. 119, at 33 ("The Legislative Power is exercised by the Council of Ministers.").

95.
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The Council of Ministers, moreover, effectively wielded all legislative, executive and administrative authority.9 8

Similarly, Titles XV (Del rigimen municipal) and XVI (Del rigimen provincial) of
the 1940 Constitution, which provided for an elaborate regime of autonomy for municipalities and provinces, were redesigned. The Council of Ministers was now endowed with au99
thority to unilaterally delineate their positioning within Cuba's governmental tapestry.
More decisively, the drafters of the Fundamental Law did away, in its entirety, with
00
the amendment mechanism at the heart of the 1940 Constitution. Under the Fundamental
10
Law, the Council of Ministers alone could amend the constitutional text.
Both structurally and substantively, the Fundamental Law proved utterly inadequate.
As a threshold matter, it failed to provide a coherent legal framework upon which to institutionalize the socialist superstructure the Revolution intended to perpetuate on Cuban soil.
The text's evident shortcomings came to light through the avalanche of special legislation the
Council of Ministers passed during this period in a clear attempt at harmonizing the constitutional text to the new realities on the ground. 102 Unsurprisingly, the swift superimposition of
new legal figures and institutions, in the mold of Eastern European and Soviet socialism,
which were unavailable in the Cuban constitutional text, created an inherent disconnect between the Fundamental Law and the Revolution's ideological compass.

The 1976 Constitution

J.

By the early 1970's, it was clear that Cuba required a fresh constitutional text that
could reflect the Revolution's legal principles while instilling cohesiveness across Cuba's le-

Id. at 33-35. The 1959 Fundamental Law did provide for a cosmetic president, but his executive authority was
98.
considerably diminished by the Council of Minister's overwhelming powers. See id. arts. 125-26. During this period, the
Cuban presidency was held by Manuel Urrutia Lle6 (January 2,1959-July 17, 1959) and Osvaldo Dortic6s Torrado (July
18, 1959-December 2, 1976). Cuba, WORLDSTATUSMAN.ORG, http://www.worldstatesmen.org/Cuba.html (last visited
Apr. 15, 2017). Fidel acted as prime minister, at the helm of the Council of Ministers, from February 1959 until his
investiture as president of the newly established Council of State in December 1976. Id.

99.
100.

101.

supra note 94, arts. 198-201, at 60.
CONsTITUTION OF im RFPumouc OF CUBA (1940), arts. 285-86.
See FUNDAMENTAL LAw OF CUBA, Supra note 94, arts. 232-33. Under the new mechanism, the constitutional

FUNDAMENTAL LAW OF CUBA,

instrument could be amended by a two-thirds majority vote of the Council of Ministers, ratified by a similar vote at
three successive Council meetings, and with the approval of the president of the Republic.
Paramount among this corpus of special legislation was, for instance, the 1959 Agrarian Reform Law. Carlos
102.
Villabella Armengol, Una Nueva Mirada al Constitucionalismo Cubano desde los Modelos Constitucionalesy la Periodizacidn de la Repdblica, 44 REvISTA CUBANA DE DRECIi1o 19, 38 (2014).
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gal landscape. It was precisely against this background, that in 1974,103 the Council of Ministers and the Political Bureau of the Cuban Communist Party initiated the process leading to
the proclamation, on February 24, 1976,14 of Cuba's current constitution.
By all accounts, the main goal behind this new exercise was to, in the words of Fidel
Castro, "institutionalize"105 the Revolution. In so doing, Article 1 of the 1976 Constitution
made it clear that "Cuba is a socialist state." 0 6 More specifically, this opening salvo was
directly intertwined to Article 5, which in no uncertain terms proclaimed that the "Communist Party of Cuba, Martian* and Marxist-Leninist, the organized vanguard of the Cuban
nation, is the superior leading force of society and of the state."1 07 Article 53, moreover, left
no room for equivocation by providing that the "freedoms of speech and the press of the
citizens are recognized in keeping with the objectives of a socialistsociety." 05
Structurally, the 1976 Constitution redesigned Cuba's governmental architecture,
while ratifying the island's definitive abandonment of the republican form of government,
which since 1959 had altogether disappeared. A National Assembly of People's Power
(Asamblea Nacional del Poder Popular) was now erected as the "supreme organ of the Cuban state's power." 109 Elected to 5-year terms,11 0 the deputies of the National Assembly of
People's Power would select from among their peers the members of the newly created
Council of State."' The 1976 Constitution also required the president of the Council of State

103.
JORGE I. DOMINGJEZ, CUBA: ORDER AN) REVOLUTION 243-44 (1979). On October 22, 1974, the Council of
Ministers and the Political Bureau of the Communist Party announced the appointment of a mixed commission, made
up of ministers and party leaders, tasked with the responsibility of producing the first draft of the 1976 Constitution. Id.
104. Id. The proclamation of the 1976 Constitution was the denouement of a process originally initiated on February 24, 1975 when the Executive Committee of the Council of Ministers, together with the Political Bureau of the Cuban
Communist Party, published a draft of the constitutional text. Id. at 243. Following a period of consultation, the constitutional draft was approved by the First Party Congress in December 1975, and approved by the Cuban electorate on
February 24, 1976, garnering the approval of 97.7% of the voters. Cuba, WIPO, http://www.wipo.int/wipolex/en/details.jsp?id=10663 (last visited Apr. 15, 2017).
105.
Palabraspronunciadaspor el Primer Secretario del P.C.C. y Primer Ministro del Gobierno Revolucionario,
Comandante en Jefe, Fidel Castro, en el acto de entrega del Anteproyecto de Constitucidn, 11 REVISTA CUBANA DE
DERECIIo 54 (1976). On February 24, 1975 Fidel suggested: "In discussing this Constitution, our people will be able to
feel proud. The Revolution will take a great historical step towards its institutionalization, towards ending the provisional nature of the Revolutionary Government." ("Nuestro pueblo podrd sentirse orgulloso cuando se discuta esta Constitucidn. La Revoluci6n dard un granpaso histdrico hacia la institucionalizaci6n,hacia el cese del cardcterprovisional del
Gobierno Revolucionario."). Also refer to Professor Leonardo P6rez Gallardo's illuminating introduction to the definitive Commentary on the 1987 Cuban Civil Code, where he suggests that the enactment of the new Code, 11 years after
the 1976 Constitution, was the "culmination of a process of institutionalization." LEONARDO PI REz GALLARDO, COMENTARIOS Al, CODIGO CIVIL CUBANO TOMo 1 (2013).
106.
CONsT. OF CUBA (1976), art. 1.
*
This term is used in reference to the ideas of Jos6 Martf.
107.
Id. art. 7.
108.
Id. art. 53 (emphasis added).
109.
Id. art. 69 et. seq.
110.

Id. art. 72.

111.

Id. art. 74.
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to act as Cuba's head of state and government, 112 as well as commander in chief of the armed
forces.'"3 More importantly, the Council of State was given authority under Article 90 of the
1976 Constitution to enact decree-laws in between the two yearly sessions of the National
Assembly of People's Power, 114 as well as the quasi-judicial power to render legally binding
opinions on all applicable laws.' 15
The Council of Ministers, for its part, endured a profound transformation. The Council no longer embodied the supreme constitutional body of the Cuban Republic; its members
1 16
who would also preside
would now be chosen by the president of the Council of State,
over it.117
One of the more salient aspects of the new constitutional experiment was its treatment of the Cuban judiciary. While the 1959 Fundamental Law provided for a Court of
Constitutional and Social Guarantees with jurisdiction to determine the constitutionality of
laws and decree-laws," under Cuba's 1976 Constitution the power of judicial review rested
19
squarely in the hands of the National Assembly of People's Power. ' Different from the
republican configuration of the 1901 ancien rigime, pursuant to which the judiciary, legislative and executive all enjoyed identical constitutional status as co-equal branches, the 1976
Communist Constitution subordinated the judiciary to the National Assembly of People's
Power.1 2 0

The monumental implosion of the "iron curtain," 12 1 as the 1989 fall of the Berlin wall
so vividly foreshadowed, together with the sudden death of the Soviet Union, brought
Cuba's communist experiment to a period of acute uncertainty and systemic infirmity. Open1 22
ing, thus, a complex Pandora's Box which to this day has not been closed.

Id. Fidel Castro became president of Cuba's Council of State, and hence head of state, following the resigna112.
tion of President Dortic6s in 1976. An enormous degree of centralization was nurtured under this arrangement, whereby
the leadership of the Communist Party also fell in the hands of the head of state and commander in chief of the armed
forces.
CONsT. OF CUBA, supra note 106, art. 93(g).
113.
114. Id. art. 90(c).
115. Id. art. 90(ch).
116. Id. art. 93(d).
117. Id. art. 96.
118. FUNDAMEINTAL LAw OF CBA, supra note 94, art. 160.
CONST. OF CUBA, supra note 106, art. 75(c).
119.
120. Id. art. 121.
121. Winston Churchill, Address at Westminster College: The Sinews of Peace (Mar. 5, 1946).

122.

See

Philip Brenner et al., A CONTEMPORARY CUBA READER: THE REVOLUTION UNDUR RAUL CASTRo 423

(2nd ed. 2014). The fall of the communist bloc opened up what is commonly known in Cuba as the "special period,"
which goes from 1989 until the late 1990s-when the late Venezuelan President Hugo Chivez agreed to deliver close to
100,000 oil barrels a day to Cuba for a nominal price. During the most acute years of the special period, Cuba saw an
alarming collapse of its import activity. Alarming rates of inflation and a mass exodus of young Cubans severely con-

tracted the island's growth. It is against this background that on October 10, 1991, the Communist Party's IV Congress

2017]
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As of the time of this writing, an intense debate is raging in Havana on the degree to
which Cuba's constitutional repertoire should evolve to meet the gargantuan economic and
geopolitical challenges besieging the island today.

III

CONCLUSION

The Post-Fidel Period- A Pandora's Box?
Cuban constitutionalism is no stranger to the judicial enforcement of constitutional
norms, the horizontal separation of governmental powers, and the transubstantiation of public international law into domestic law or even to basic notions of participatory democracy;
values ingrained at the core of Western legal thought. These values have percolated Cuba's
endogenous legal culture since before the proclamation of the Gudimaro Constitution under
the leadership of C6spedes and the 1868 generation. Yet, Cuba's endless cycles of institutional boom and bust -- more often than not the unavoidable consequence of fierce ideological struggles at the heart of Cuban society -- have left these values under intense and
continuous siege.
C6spedes' short-lived yet monumental liberal experiment, immortalized in the text of
Cuba's first autochthonous constitution, brought to life on Cuban soil (albeit theoretically)
concepts as basic as the separation of constitutional powers, the independence of the judiciary, and even the harmonious coexistence of domestic law alongside the law of nations.1 2 3

opened the door for amending the 1976 Constitution. This directive led to the approval by the National Assembly of
People's Power, on July 12, 1992, of a series of amendments to the constitutional text. Among the more prominent
amendments was the recognition of new types of proprietary rights under so-called mixed companies (empresas mixtas)
and economic associations (asociacionesecondmicas) between Cuban nationals and foreigners. For a complete analysis
of the process leading to the 1992 amendments see, among others, Juan Escalona Reguera, En torno a la Ley de
Reforma Constitucional, 8 REVISTA CUBANA DE DERECHO 3-12 (1992). Also see F61ix P6rez Milan, Motivos para una
reforma, 7 REVISTA CUBANA iDIE DEiilno 3-7 (1992). On June 26, 2002, the National Assembly of People's Power
unanimously approved a new set of amendments to the Cuban Constitution. First, new language was added to Article 3
affirming the Revolution's irrevocability. ("El socialismo y el sistema politico y social revolucionarioestablecido en esta
Constituci6n... es irrevocable,y Cuba no volverd jamds al capitalismo.") Second, and perhaps more importantly, Article
137 now precludes the National Assembly of People's Power from passing any future amendment to the Constitution
that could imperil the irrevocable nature of the Revolution. ("Esta Constituci6ns6lo puede ser reformada por la Asamblea Nacional del Poder Popular . .. excepto en lo que se refiere al sistema politico, social y econ6mico, cuyo cardcter
irrevocable lo establece el Articulo 3 del Capitulo I. . .").
123.
Article 14 of the 1869 Gudimaro Constitution delegated to the House of Representatives of the Republic in
Arms the power to ratify treaties with foreign powers. Under Article 18 of the Gudimaro text, however, the president of
the Cuban Republic in Arms was the only governmental official with authority to negotiate and sign treaties. Moreover,
the power to appoint and receive ambassadors, plenipotentiary ministers and consuls was, similarly, entrusted to the
president.
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Notwithstanding the institutional implosion of C6spedes' foundational project, its juridical values did find an echo in a new tapestry of endogenous legal instruments. Marti's
25
Bases del PartidoRevolucionario Cubanol24 and his invaluable Manifiesto de Montecristi,1
the ideological subtext to Cuba's nationalist movement, openly embraced (although obliquely) notions of institutionality, social equilibrium, civic restraint and participatory democracy.1 2 6 Both Jimaguayt127 and Yaya, 12 as Gudimaro before them, provided, at least in
principle, for horizontality among the constitutional branches of government, judicial inde12 9
pendence and the transubstantiation of treaties into domestic Cuban law. Moreover, these
autochthonous constitutional formulations were put together by constituent assemblies.
While obviously influenced by Anglo-American and Roman-French legal traditions, these
instruments, more so than the 1901 and 1940 postcolonial constitutions, bring to the surface
rather vividly the often unseen building blocks of Cuban constitutionalism.
Cuba's constitutionalmoment, thus, requires not the recolonization of Cuba's legal
culture with utterly foreign socio-political institutions, but rather a critical (un-ideological)
reassessment of values that for far too long have survived, more often than not hidden from
plain view, amidst the vagaries of authoritarianism, unforeseen geostrategic variables and the
uneven cycles of the global economy.
In the final analysis, Cuba's constitutional moment is as much an exercise in selfdiscovery as it is a bold, albeit uncertain, attempt at nation building under the most trying of
circumstances.

Jos6 Marti published the platform of the Cuban Revolutionary Party in New York on March 14, 1892. ("Arti124.
cle 4: The Cuban Revolutionary Party does not propose to perpetuate in the Cuban Republic, either with new forms or
with changes that are more apparent than essential, the authoritarian spirit and bureaucratic composition of the colony,
but to build, in the frank and cordial exercise of man's legitimate capabilities, a new and sincerely democratic nation
able to defeat, through the order that stems from meaningful work and a balance of social forces, the dangers of sudden
liberty in a society built upon slavery.").
The Montecristi Manifest was signed by Jos6 Marti and Mdximo G6mez on March 25, 1895 in the Dominican
125.
Republic.

126.

JON STERNGASS,

JOSt,

MARTI

76, 86-87 (2006).

Articles 9 and 10 of the 1895 Jimaguaydi Constitution reproduced the Gudimaro arrangement, whereby the
127.
president of the Republic in Arms was granted authority to negotiate and sign treaties with foreign powers as well as to
appoint and receive ambassadors, plenipotentiary ministers, and consuls. The power to ratify treaties with foreign powers, however, now gravitated to a newly established governing council with plenary executive authority over the Republic in Arms.
Article 22(15) of the 1897 Yaya Constitution, contrary to the Jimaguayd instrument, vested in the governing
128.
council alone the power to negotiate, sign and ratify treaties with foreign sovereigns. Pursuant to this constitutional
provision, it was for the governing council to appoint, on an ad hoc basis, those commissioners who would negotiate a
given treaty on Cuba's behalf. Ratification lay squarely in the governing council's hands.
See, Jimaguayd Const arts. 1, 7, 23; See, Yaya Const. arts. 17, 22.
129.

